STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SKI NNER NURSERI ES, | NC. ,
Petitioner,

VS. Case No. 04-0634

ABOVE ALL LAWN CARE &

LANDSCAPI NG, | NC.; and HARTFORD

FI RE | NSURANCE COVPANY

Respondent s.

N N N N N N N N N N N N

RECOVMVENDED CRDER

I n accordance with notice, this cause canme on for fina
hearing, before P. Mchael Ruff, duly-designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings, on

Novenber 1, 2004, in Ccala, Florida. The appearances were as

foll ows:
APPEARANCES
For Petitioner: Chris Diaz, pro se

Ski nner Nurseries, Inc.

2970 Hartl ey Road, Suite 302

Jacksonville, Florida 32257
For Respondents: No appearance

STATEMENT OF THE | SSUE

The issues to be resolved in this proceedi ng concern
whet her the Respondent, Above Al Lawn Care & Landscaping, Inc.

(Above All), should be required to pay the sum of $7,129.05 to



the Petitioner for |andscape plants and materials allegedly

pur chased by the Respondent fromthe Petitioner, and, with
regard to the Hartford Fire Insurance Conpany, whether it should
be obligated for the paynment of the plants and materials in
gquestion to the extent of its surety bond nunber 2 1BSBBU 6765
(the Bond), in the bonded anmount of $4,999. 00.

PRELI M NARY STATEMENT

This is a proceedi ng under the Florida Agriculture Bond and
Li cense Law, Sections 604.15 through 604. 34, Florida Statutes.
This cause arose fromthe filing of an Anended Conpl ai nt and
copies of that conplaint, which were mailed by the Florida
Department of Agriculture (Departnent) to the Respondent, the
Respondent's regi stered agent, and the co- Respondent, the
Hartford Fire I nsurance Conpany, as surety.

The conpl ai nant, Skinner Nurseries, Inc., maintains that
certain trees, shrubs, and various nursery stock or materials
wer e purchased and delivered to the above-naned Respondent and
the charges therefore were never paid. Thus, exclusive of
freight charges, it is contended by the Petitioner that
$7,129.05 are due and owing to it fromthe Respondent, Above
Al'l. Upon a hearing being requested, the cause was transmtted
to the Division of Adm nistrative Hearings and the undersi gned

adm ni strative | aw judge.



The cause came on for hearing as noticed. At the hearing
the Petitioner put on its case but the Respondent failed to
appear to put on its testinony and evidence, even at this second
opportunity for hearing which has been accorded to the
Respondent. The testinony of Chris Diaz, representing the
Petitioner, was taken at hearing and the Petitioner's Conposite
Exhibit 1, consisting of invoices concerning the goods and
shi pments in question, were offered by the Petitioner and
admtted into evidence. On conclusion of the hearing, the
parties were given an opportunity to submt proposed recommended
orders but have declined to do so. Accordingly this Recormmended
Order is entered based upon the adm nistrative | aw judge's
hearing of the testinony, reading of the exhibits, observing the
candor and deneanor of the witness, and the review of the
under si gned' s not es.

FI NDI NGS OF FACT

1. The Petitioner, Skinner Nurseries, Inc. (Skinner), is a
corporation whose address is 2970 Hartl ey Road, Suite 302,
Jacksonville, Florida.

2. The Respondent Above All is a corporation whose address
is Post Ofice Box 2772, Ccala, Florida. The Respondent was
licensed as a dealer in agriculture products at tinmes pertinent
hereto and was supported by surety bond nunber 2 1BSBBU 6765, in

t he anount of $4,999.00. The surety bond was issued by the co-



Respondent, Hardford Fire |Insurance Conpany, as surety. The
condi tions and provisions of the bond were to assure proper
accounting and paynent to producers, their agents or
representatives for agricultural products purchased by the
Respondent, Above All.

3. On July 23, 2003 through August 1, 2003, Ski nner
Nurseries, Inc. sold the Respondent certain nursery plants as an
agent for Florida producers, totaling $7,129.05. That anpunt
remai ns unpaid to Skinner.

4. The subject conplaint was filed with the Departnent
Wi thin six nonths of the dates of sale. The only response to
t he conpl aint by the Respondent was that to the effect that it
agreed that anmounts were owed to Skinner, but it disagreed wth
t he amounts Ski nner was cl ai m ng.

5. The testinony of Chris Diaz establishes that invoices
in the amount of $7,129.05 represent the nunber of trees,
shrubs, and various nursery stock or materials sold and shi pped
to the Respondent. The Petitioner sent statements on a nonthly
basis, as well as certified letters, to the Respondent and
received no paynent at all in return, not even as to an
undi sputed amount. The anmpount of $7,079.05 referenced in the
Adm ni strative Conpl aint does not include freight charges. The

goods and nmaterials in question were shipped fromthe Bunnel



nursery site of Skinner to the Respondent's location in Ccal a,
Fl ori da.

6. The Respondent did not appear at either hearing
schedul ed and presented no testinony or evidence. The facts
that are established by the Petitioner are thus undi sputed. The
Respondent has never paid any of the anmounts represented by the
subj ect invoices contained in Petitioner's Conposite Exhibit 1
i n evidence.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2004).

8. Section 604.20(1), Florida Statutes, provides:

Bef ore any (agriculture commodity deal ers)
license is issued, the applicant therefore
shall make and deliver to the departnent a
surety bond or certificate of deposit in the
amount of at |east $3,000.00, or in such
greater anount as the departnent may
determne, . . . such bond nust be executed
by surety corporation aut horized to transact
business in the state . . . . Such bond or
any certificate of deposit assignnent or
agreenent shall be upon a form prescribed or
approved by the departnment and shall be
conditioned to secure the faithful
accounting for and paynent to producers, or
their agents or representatives of the
proceeds of all agricultural products
handl ed or purchased by such deal er.



9. Section 604.21(1), Florida Statutes, provides:

Any person claimng herself or hinself to be
damaged by any breach of the conditions of a
bond or certificate of deposit assignnent or
agreenment given by a licensed dealer in
agricultural products as hereinbefore

provi ded nmay enter conpl aint thereof against
the deal er and agai nst the surety, if any,
to the departnment, which conplaint shall be
a witten statenent of the facts
constituting the conplaint. Such conpl ai nt
shall be filed within six nonths fromthe
date of sale in instances involving direct
sales or fromthe date on which the

agricul tural product was received by the
dealer in agricultural products, as agent,
to be sold for the producer.

10. The Respondent failed to appear and produce any
evi dence in opposition to the conplaint and to the testi nony and
evi dence adduced fromthe Petitioner. Thus, the evidence was
undi sputed that the Petitioner is owed the sumof $7,129.05 by
t he Respondent, which remains unpaid. Therefore it nust be
concl uded that the Respondent is indebted to Skinner Nurseries,
Inc., in the amount of $7,129.05. This indebtedness is in
violation of the conditions and provisions of the surety bond
that the Respondent has on file with the Departnent, as provided
for in Section 604.20(1), Florida Statutes.

RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact,
Concl usi ons of Law, the evidence of record, and the candor and

deneanor of the witness, it is, therefore,



RECOMVENDED t hat a final order be entered by the Departnent
of Agriculture and Consuner Services requiring that Above All
Law Care & Landscaping, Inc., pay the conpl ai nant Skinner
Nurseries, Inc., the anpunt of $7,129.05, to be paid within
fifteen days fromthe date of entry of a final order in this
matter. In the event that the Respondent does not conply with
that order then the surety, Hartford Fire |Insurance Conpany,
shoul d be ordered to provide paynent under the conditions and
provi sions of the applicable bond.

DONE AND ENTERED this 27th day of Decenber, 2004, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 27th day of Decenber, 2004.



COPI ES FURNI SHED

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Departnment of Agriculture and
Consuner Services

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-0810

Richard D. Tritschler, General Counse

Departnment of Agriculture and
Consumer Services

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-0810

Brenda D. Hyatt, Bureau Chi ef
Departnment of Agriculture and

Consuner Services
Bureau of License and Bond
407 South Cal houn Street, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

Daniel |. Lawence, President
Above Al |l Landscapi ng

Post Ofice Box 2772

Ccala, Florida 34471

Chris Diaz

Ski nner Nurseries, |nc.

2970 Hartl ey Road, Suite 302
Jacksonville, Florida 32257

Scott Cochrane

Hartford | nsurance Conpany
Hartford Pl aza, T-4
Hartford, Connecticut 06115

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



